
Misc. (J) No-61 of 2019 

(Arising out of T.S. No-6 of 2018) 
 

1 | P a g e  

 

Assam Schedule VII: Form No. 132 
 

HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

1st day of November, 2019 

MISC.(J) NO. 61/2019 
(Arising out of T.S. No.6/2018) 

 

Smt. Trishna Mahato 
-- Petitioner       

-Vs.- 
Smt. Atwari Devi & 10 Ors 

----- Opp. Party 
 
Ld. Advocate appeared for the petitioner          : - Mr. S. K. Singh 
Ld. Advocate appeared on behalf of OPs  : - Mr. I. Ansari, Mr. A. Bhuyan 
 

A petition under Order 6 Rule 
17 of Code of Civil Procedure.  
 

1. Instant Misc. case arisen out of a petition filed by 

petitioner/plaintiff against the O.P’s under Order 6 Rule 17 of CPC 

praying amendment of the plaint. Heard both sides and perused 

the petition No. 1017 along with entire case record.  

2. The plaintiff/ petitioner’s case appears to be in a nutshell is that 

the plaintiff/petitioner prayed for amendment of plaint contenting 

that she instituted the suit for declaration that she is the owner of 

half share in the amounts described in the schedule A, B and C of 

the plaint and plaintiff further prayed consequential relief claiming 

herself to be the wife of Late Mewalal Singh. It is further pleaded 

that later on Smt. Momi Devi herself impleaded to be defendant 

No.11 and claimed that she is legally wedded wife of Late 

Mewalal Singh and also filed a complaint case at Golaghat for 

recovery of Stridhan. Hence, the plaintiff claimed that her status 

clouded by Smt. Momi Devi claiming herself to be legally wedded 

wife of Late Mewalal Singh. As such, petitioner wants to insert a 
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new prayer claiming declaration that she is legally wedded wife of 

Late Mewalal Singh and now is his widow.  

3. Per contra, the O.Ps. submitted written objections against the 

prayer of the petitioner both in law and facts. On careful perusal 

of the written objections submitted by the O.Ps, it disclosed that 

they have denied the status of the petitioner and further claimed 

that petitioner is not the legally wedded wife of Late Mewalal 

Singh and her contentions are false and concocted. It is further 

pleaded by the O.Ps that OP No.11 is the legally married wife of 

deceased Mewalal Singh and their marriage was solemnized on 

04-02-2013 as per Hindu rites and ceremonies and the claim of 

O.P. No.11 are genuine. It is further pleaded that petitioner 

instituted a motor accident claim being MACT No.84(D)/17 

without having any legal right. It is further  pleaded that O.P. 

No.11 is still legally wedded wife of deceased Mewalal Singh and 

petitioner being a stranger taking the opportunity of absence of 

O.P. No.11 in her matrimonial home somehow managed to 

procure some documents of deceased Mewalal Singh for her 

wrongful gain. Upon the above, the O.Ps. prayed to reject the 

prayer of amendment of plaint for ends of justice.  

4. Prior appreciation of the fact of sustainability of the prayer put 

forwarded by the plaintiff/petitioner side, let us travel through 

certain settled provisions of law in respect of the amendment of 

pleadings. 

5. Order VI, Rule 17 of the Code of Civil Procedure provides for the 

“Amendment of pleadings.” The provision enumerates that a 

court may allow any party at any stage to amend the proceedings 

if it considers that to be just. All such amendments which are 

necessary for the purpose of determining the real questions in 

controversy between the parties shall be made by the court. A 

proviso has been added to this provision through the CPC 

(Amendment) Act, 1999, which intends to limit the powers of the 

court’s discretion of amendment of pleadings. It says that no 

application for the amendment shall be allowed by the court after 

the commencement of the trial, unless the court is of the opinion 
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that notwithstanding the parties’ due diligence, they could not 

have raised the matter before the commencement of the trial. 

6. The general rule is that the leave to amend will be granted so as 

to enable the real question on issue between the parties to be 

raised in the pleadings, where the amendment does not cause 

any injury to the opposite party. Now let us look at the approach 

of the judiciary in solving this issue. This job helps us in tracing 

the evolution of the law relating to the amendment of 

proceedings. 

7. Generally, the courts grant the leave to amend the proceedings if 

such allowance enables the court to decide the real matter in 

controversy. Provided that, it does not cause injustice to the 

other party. In Suraj Prakash vs. Raj Rani (AIR 1981 SC 

485) the Hon’ble Supreme Court held that liberal principles 

should guide the court in the exercise of discretion in allowing 

amendment. It said that the multiplicity of proceedings should be 

avoided and the amendments which might change the character 

of the case must not be allowed. It also added a caveat that the 

subject matter of the suit must not be changed by that. 

8. Hence from the aforesaid discussions it is understanding that the 

classic rule is to wider the discretion and the greater the misuse. 

This power of the courts must be exercised properly, reasonably 

and non-arbitrarily. 

9. Arguments from both sides heard at a length and in the light of 

points of argument put forwarded by both the sides, this court 

has meticulously perused the plaint of TS No.6/18. It disclosed 

from the entire case record of TS No.6/18 that plaintiff/petitioner 

Trishna Mahato filed a declaratory suit praying her share over 

schedule A, B and C amounts along with consequential reliefs 

claiming herself to be the legally wedded wife of deceased 

Mewalal Singh. It is also admitted that O.P. No.11 Smt. Momi 

Devi impleaded herself to be defendant No.11 in TS No.6/18 

claiming herself to be the legally wedded wife of Late Mewalal 

Singh. In TS No.6/18 Smt. Trishna Mahato although claimed 

herself to be a legally wedded wife of deceased Mewalal Singh, 
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but she has not made any formal prayer declaring herself as 

legally wedded wife of deceased Mewalal Singh. After institution 

of that suit, defendant No.11 appear and impleaded herself as 

defendant No.11 and submitted her written statement claiming 

herself to be the legally wedded wife of Late Mewalal Singh. For 

such, now the plaintiff/petitioner is praying amendment of plaint 

claiming declaration of her status that she is legally wedded wife 

of Late Mewalal Singh. Certainly, TS No.6/18 now pending at the 

stage of evidence of plaintiff side and plaintiff /petitioner yet to 

adduce evidence in TS No.6/18.  

10. Considering the rival contentions of both the parties and the 

present stage of the suit, if this court is not going to consider the 

prayer of the plaintiff/petitioner then there is every possibility of 

arising multiplicity of the suit and per contra, the defendants side 

also not going to be prejudiced if the prayer of the 

plaintiff/petitioner filed for amendment is allowed. The 

contentions of the plaintiff/petitioner as disclosed from the plaint 

of TS No.6/18 makes it categorical that at the time of institution 

of the suit plaintiff/petitioner allegedly was unknown about the 

claim of defendant No.11 and immediately defendant No.11 

impleaded herself as defendant No.11 the plaintiff/petitioner 

came to know about the claim of defendant No.11 and she being 

aggrieved with the contention of the defendant No.11 feels that 

her status had been clouded by defendant No.11.    

11. Certainly, amendment for taking notes of subsequent events 

which unknown to a party at the time of institution of the suit is 

permissible for proper adjudication of the dispute between the 

parties. At this stage, without entering into the merit of the 

dispute in hand, it disclosed categorically before this court that 

the claim of the plaintiff/petitioner filed in TS No.6/18, will be 

adjudicated in the light of marital status of the plaintiff of Late 

Mewalal Singh. Until and unless the plaintiff/petitioner is being 

declared to be the legally wedded wife of Late Mewalal Singh, she 

will not be entitled to get any relief as prayed in TS No.6/18.  
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12. Therefore, in the light of all the aforesaid discussion, this court is 

of considered opinion that the proposed amendment if allowed, 

the other side will not be prejudiced, rather it will help the court 

to arrive at a proper conclusion of dispute.  

13. Hence, to prevent of arising multiplicity of the proceeding, this 

court finds sufficient reason to allow the prayer of the 

plaintiff/petitioner and consequent to that prayer for amendment 

of the petitioner is allowed with cost of Rs.2,000/- (Rupees Two 

Thousand).  

14. In the result plaintiff/petitioner is allowed to amend the plaint 

with cost of Rs.2,000/-. Plaintiff shall pay the cost to the 

defendant/opposite parties. Plaintiff/petitioner sets at liberty to 

insert the proposed amendment in the plaint and shall submit 

amended plaint accordingly. The defendant/O.P may file 

additional W/S if they wishes to.  

ORDER 

15. Upon the above said observation instant misc. case stands 

dispose of by way of passing the following orders:-  

1.  Plaintiff side sets at liberty to amend the plaint by  
way of inserting amendment portion as prayed by the 
plaintiff/petitioner; 

2.  Plaintiff further sets at liberty to submit amended   
plaint as well as evidence; 

3.The O.P’s may submit additional written statement if 
they wishes, after amendment of the plaint ; 

4. Plaintiff side shall pay cost of Rs.2,000/- to the 
defendants/O.P’s. 

16.  Inform both the sides. D/A shall take steps accordingly. Misc. (J) 

case is disposed of accordingly.           

  

 

 

 

Civil Judge 
Sonitpur, Tezpur 


